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TODAY’S DISCUSSION POINTS
• FMLA
• ADA
• Workers Comp
• Chapter 143.081
• HIPAA and other privacy concerns
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CONFIDENTIALITY OF MEDICAL INFORMATION – “NEED TO
KNOW”
• Only authorized employees/supervisors should have access &
only on strict “need‐to‐know” basis.
• Who is in “need–to‐know” zone?
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CONFIDENTIALITY OF MEDICAL INFORMATION & RECORDS IS
CRITICAL
• Medical records include employee & supervisor’s emails & texts,
doctor’s notes, FMLA certifications, & ADA records
• Supervisors must maintain confidentiality of employee health &
other information
• Doctor’s notes, FMLA certifications, etc., must be kept in locked
file cabinet in HR, separate from employee’s personnel file
• Supervisors ‐ don’t gossip with peers or subordinates
• Breach is a violation of law – potential personal liability
– watch out!!
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OVERLAP BETWEEN FMLA, ADA, WORKERS COMP
• Under expanded ADAAA, an employee with a serious health
condition (SHC) under FMLA is likely to have ADA‐protected
disability
• Many on‐the‐job workers’ comp illnesses/injuries are also SHC
under FMLA and/or disability under ADA
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KEY DIFFERENCES BETWEEN FMLA & ADA
• Covered employers: FMLA – all cities (but employees eligible only if 50
employees); ADA – 15 employees
• Waiting period:
FMLA – 12 months, 1250 hours; ADA – no waiting
period or minimum number of hours
• Medical condition: FMLA – “serious health condition”; ADA – “disability”
• Who is covered:
FMLA – leave for employee, spouse, child & parent;
ADA – covers employee
• Length of absence: FMLA – 12 weeks of leave; ADA – reasonable
accommodation/no “undue hardship”
• Resulting hardship: FMLA – too bad!; ADA – no duty to provide if
“undue hardship”
• Light duty:
FMLA – employee can decline light duty assignment
under FMLA; ADA – light duty or job reassignment may
be a reasonable accommodation (w/comp – refusal of
light duty may impact right to further income benefits)
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FMLA & ADA: 12 TRAPS FOR SUPERVISORS
1.
2.
3.

Uncertainty about FMLA basics
Negative comments about leave/disability
Higher level supervisor relying on subordinate supervisor’s reason for discipline
without conducting own investigation – “cat’s paw” liability
4. Failure to timely designate & track FMLA‐covered absences
5. Intermittent FMLA Leave
6. Not knowing which absences are covered by FMLA certification
7. Recognizing what is sufficient “notice” under FMLA & ADA
8. Inaccurate Job Descriptions
9. Failing to recognize accommodation requests and/or engage in interactive process
10. Failing to consider leave as reasonable accommodation
11. Sharing confidential medical information outside “need‐to‐know”
12. Not getting HR involved
Remember, Supervisors Can be Personally Liable under FMLA!
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REQUEST FOR FMLA LEAVE TO CARE FOR GRANDFATHER –
BETTER ASK FOLLOW‐UP QUESTIONS
Employer denied FMLA request to care for ill grandfather;
employee stayed home and was fired. Employee did not say, and
employer never asked about employee’s relationship with
grandfather. Court: a grandparent’s raising of a child in loco
parentis is hardly “unique.” Once employee puts employer on
notice, FMLA regulations require employer to request additional
information to determine if employee entitled to leave. Courtard
v. Municipal Credit Union (2nd Cir. Feb. 9, 2017).
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POLICE CHIEF’S VIDEO SURVEILLANCE OF POLICE OFFICER
ON FMLA LEAVE OPENS DOOR TO LIABILITY
Chief with apparent grudge against police officer
ordered video surveillance of officer while he was
on FMLA. No indication that officer misusing
leave. Jury to decide if Chief’s actions “chilled”
officer’s use of FMLA leave. Walker v. City of
Pocatello (D. Idaho May 1, 2017).

8

SUPERVISORS MUST USE CARE WHEN COMMUNICATING
ABOUT FMLA & ADA‐RELATED TOPICS
• Negative comments can be used against employer
• Negative comments make summary judgement
less likely for employer
• Emails & texts can be treasure (not, the good
kind!)
• Untrained supervisors (& HR) can create liability
• Simply discouraging taking of FMLA leave is a
violation

Examples of
“discouraging”
acts:

• Pressuring employee to take leave at another time
• Suggesting employee work from home instead of taking
leave
• Suggesting employee ask other family members to help out
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FALSE FMLA INFORMATION TO EMPLOYEE RESULTS IN LIQUIDATED
DAMAGES ‐ PARENT OF SPECIAL NEEDS CHILD ENTITLED TO FMLA
TO MAKE ARRANGEMENTS FOR CARE OF CHILD
Mother used FMLA intermittently two days a week to care
for autistic child. After 5 months, employer ended all work‐
from‐home because of financial difficulty; notice given
Friday, to take effect Monday. HR told employee (falsely)
that FMLA only covers medical appointments and therapy.
Employee unable to make alternate child care arrangements
on such short notice and was fired on Monday. Court
upheld retaliation claim & liquidated damages because
giving false information did not demonstrate good faith.
Wink v. Miller Compressing Co. (7th Cir. Jan. 9, 2017).
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SUPERVISOR HARASSED EMPLOYEE FOR USING FMLA – USE
CAUTION WHEN COMMUNICATING WITH EMPLOYEES ON FMLA
Employee took intermittent leave for severe depression.
Supervisor reacted negatively, telling her she needed to be
at work, questioned if she was really sick because he
“couldn’t see anything wrong with her,” threatened to fire
her if she kept using FMLA, and then fired her for minor rule
violations. Liquidated damages awarded to employee. Hite
v. Vermeer Mfg. (8th Cir. 2006).
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DON’T BUG ME, I’M ON FMLA ‐ EXCESSIVE JOB‐RELATED
CALLS TO EMPLOYEE VIOLATES FMLA
Reasonable amounts of contact between employer and
employee during FMLA leave, e.g., getting passwords,
determining status of pending projects, & identifying others
to fill in during absence are OK, but too much violates FMLA.
Vess v. Scott Medical (N.D. Ohio 2013).
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USE CAUTION WHEN COMMUNICATING WITH EMPLOYEES
ON ADA LEAVE
Employer that has granted leave
with fixed return date may not
ask employee to provide periodic
updates, although employer may
reach out to employee on
extended leave to check on
employee’s progress.
EEOC’s Resource Document:
Employer Provided Leave & the
ADA
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POLICE OFFICER DEMOTED AFTER RETURN FROM
FMLA/MATERNITY LEAVE AWARDED $374,000 BECAUSE
SUPERVISOR WAS OVERHEARD SAYING “WRITE HER UP & GET
HER OUT OF HERE”
Female officer claimed she was demoted to less desirable
position and forced to quit after return from maternity leave
and requested accommodation to breast feed. She heard
supervisor comment to captain about ways to write her up
and “get her out of here” because she took full 12 weeks of
leave. Hicks v. City of Tuscaloosa (11th Cir. Sept. 7, 2017).
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NEGATIVE COMMENT IN SUPERVISOR’S EMAIL ABOUT
FMLA LEAVE MEANS CASE GETS TO JURY
Employer had well‐documented reasons to fire poorly
performing employee, but supervisor’s email complaining of her
FMLA leave means case goes to jury. Making matters worse,
supervisor said in deposition he “not really familiar with FMLA
leave” because he was “on the front line.” Stewart v. Wells
Fargo Bank (N.D. Ala. March 14, 2017).
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SUPERVISOR’S COMMENT ON TIMING OF LEAVE SUPPORTS
FMLA CLAIM
School district director gets
jury trial on FMLA retaliation
claim
because
school
superintendent said she was
“frustrated”
that
leave
didn’t begin immediately.
Chumbley v. Board of
Education (C.D. Ill. Dec. 9,
2016).
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SUPERVISOR’S BAD MOTIVE IMPUTED TO HIGHER LEVEL
SUPERVISOR UNDER “CAT’S PAW” THEORY
Sixth Circuit adopts cat’s paw theory of liability in FMLA
retaliation case. So, discriminatory animus by lower level
employee imputed to employer. Marshall v. Rawlings Co
(6th Cir. April 20, 2017).
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SUPERVISORS OFTEN FAIL TO TIMELY DESIGNATE & TRACK
ALL FMLA‐COVERED ABSENCES
• Employee misses weeks/months before anyone thinks about
FMLA
• Supervisors don’t think “FMLA” if employee using vacation,
comp time, subs, w/comp
• Supervisors need to know when to notify and/or get HR
involved
• Make sure workers’ comp absences are designated as FMLA &
run concurrently
• Can’t count absences toward FMLA unless & until designation
notice issued
• Retroactive designation – can’t harm employee
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INTERMITTENT FMLA LEAVE – HUGELY CHALLENGING TO
SUPERVISORS
• FMLA allows for "intermittent absences, i.e., smaller, separate periods of
time off
• FMLA can be taken in small chunks of time if:
•
•
•
•

Medically necessary
Because of qualifying exigency
For planned medical treatment, or
As otherwise approved by employer

• Certification must set out reasons for & schedule of intermittent leave; if
unforeseeable, then an estimate of frequency & duration of absences.
• Can’t require employee to bring doctor note for each intermittent FMLA
absence.
• Intermittent leave may be undue hardship, but not acknowledged under
FMLA.
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HOW DO SUPERVISORS KNOW WHICH ABSENCES ARE
COVERED BY FMLA CERTIFICATION?
• Length of absence set out in Certification, which supervisors
don’t usually see
• Frequency & length of intermittent leave – how is this tracked?
• How much information does HR share with supervisors?
• Who is responsible for recording FMLA absences in
timekeeping system?
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WHY IS IT CRITICAL FOR SUPERVISORS TO CARE IF ABSENCE
IS FMLA QUALIFYING?
• Ability to address attendance
issues
• FMLA‐qualifying absences are
protected, even if not designated
as FMLA
• To prohibit “protected” absences
of indefinite duration
• To show consistency & comply
with law
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WHAT IS SUFFICIENT “NOTICE” TO SUPERVISOR UNDER
FMLA & ADA? NO MAGIC WORDS REQUIRED
• Lots of case law
• Employee must provide just enough
information to put employer on notice
of potential SHC or disability
• Simple statements such as “I’m sick”
usually not enough
• Absences due to medical reasons may
be enough
• Request for work modifications for
medical reasons likely enough
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DOES EMPLOYEE HAVE CHOICE TO NOT DESIGNATE
ABSENCE AS FMLA?
• Employer may place employee on FMLA leave if absence due
to SHC
• Have & enforce consistent policy ‐ if absence is FMLA‐
qualifying, then designate as FMLA (& provide required
notices)
• It is not employee’s choice – make sure supervisors know this!
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PERIODICALLY REVIEW & UPDATE JOB DESCRIPTIONS
• Include ALL Essential Job Functions
• Just because supervisor says function is essential doesn’t make
it so
• Make sure “regular and timely attendance” is in job description
• Consider: Frequency & importance of task; Can others perform
task? Do other employees with same job title/duties perform
same task? Does this employee perform?
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JOB DESCRIPTION’S FAILURE TO LIST POLICE OFFICER’S 12‐
HOUR SHIFTS MEANS ADA WIN FOR POLICE OFFICER
New Police Chief changed work schedule
for officers from 8 to 12 hours. Officer
asked to return to 8‐hour schedule due to
high blood pressure. Employer refused
because 12‐hour shift deemed essential.
11th Circuit held for officer because 12‐
hour shift not mentioned in “essential
functions” of Job Description. Snead v.
Florida A&M Univ. (11th. Cir. Feb. 21,
2018).
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ADA: DUTY OF REASONABLE ACCOMMODATION
• Absent undue hardship, must provide reasonable
accommodation to otherwise qualified individual with
disability
• Undue Hardship – critical that supervisors weigh in
• Undue Hardship – supervisors often reach this conclusion
without proper analysis
• Documentation is critical
• Supervisors often weak link
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ADA: REQUESTS FOR ACCOMMODATIONS ‐ WRITTEN
POLICY RECOMMENDED
• Have written policy – require requests be made to HR, not
supervisor
• Why? Supervisors likely not fully aware of duty to engage in
interactive process and/or fail to engage in appropriate reasonable
accommodation analysis
• Duty to engage in interactive process even for unreasonable
requests
• Risk of being too willing to accommodate by eliminating essential
job functions
• Even with policy, employees may go to supervisors; so, train
supervisors to recognize requests & forward to HR
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WHAT HAPPENS IF NO FMLA OR IF 12 WEEKS OF FMLA
RUNS OUT?
Additional leave may be reasonable accommodation under ADA
if it:
• Enables employee to return to work & perform essential job
functions, &
• Does not cause employer undue hardship
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ADA: ALWAYS CONSIDER LEAVE AS REASONABLE
ACCOMMODATION
• Watch out for:
• Blanket/inflexible leave policies
• Return to work policies (or communications
to employees) requiring “full release” or
“no restrictions” or “100% healed”
• Policies limiting light duty assignments to
on‐the‐job injuries

• EEOC is taking very aggressive position
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EEOC’S RESOURCE DOCUMENT: EMPLOYER‐
PROVIDED LEAVE AND THE ADA
• Issued May 9, 2016
• Reasonable accommodation can include making
modifications to existing leave policies & providing leave,
even when employer does not provide leave to other
employees
• How much leave is enough?
• What about return to work date that keeps getting
extended?
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5TH CIRCUIT AFFIRMS EMPLOYER NOT REQUIRED TO PROVIDE
INDEFINITE LEAVE AS REASONABLE ACCOMMODATION

Employee planned to use leave until retirement, but since no
reasonable accommodation would enable employee to
return to work and perform essential job functions, not a
“qualified individual” under ADA. Moss v. Harris County
Constable (5th Cir. March 15, 2017).
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7TH CIRCUIT SAYS ADA IS NOT A “MEDICAL LEAVE”
STATUTE
Employee’s request for 2‐3 months of
additional leave after expiration of 12‐weeks
of FMLA is “categorically unreasonable.”
Employers not required to provide long‐term
medical leave as accommodation under ADA.
ADA is anti‐discrimination statute, not medical
leave entitlement. “Simply put, an extended
leave does not give a disabled individual the
means to work; it excuses his not working.”
Severson v. Heartland Woodcraft, Inc., (7th Cir.
Sept. 20, 2017).
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ADA: IS ATTENDANCE AN ESSENTIAL JOB FUNCTION?
• EEOC says “No”, but many courts disagree
• 5th Circuit has held that regular attendance is essential
function of many jobs
• Individualized assessment required
• This is hotly litigated topic
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5TH CIRCUIT HOLDS
REGULAR ATTENDANCE
AT WORK IS ESSENTIAL
FUNCTION OF MOST
JOBS
In most cases, employers not
required to allow telecommuting
as reasonable accommodation.
And, in determining what job
functions are truly “essential,”
employer’s
judgment
takes
precedence over all other factors.
Credeur v. State of Louisiana (5th
Cir. June 23, 2017).
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COURTS MORE LIKELY TO FIND REGULAR, PREDICTABLE
ATTENDANCE ESSENTIAL JOB FUNCTION IF:
• Job requires specialization or other circumstances make it
difficult to replace employee
• Job requires performance at place of employment
• Employment tasks are time sensitive
• Performance requires teamwork
• Work is critical, & failure to be present adversely affects others
• Number of available employees to cover absences is limited
• Employer has strictly enforced its attendance policy, i.e.,
consistently treats attendance as essential job function.
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ADA: LEAVE AS REASONABLE ACCOMMODATION ‐ BEST
PRACTICES TO AVOID POTENTIAL LIABILITY
Perform individualized analysis in each case
Engage in interactive process & focus on interactive dialogue with
employees
Focus on reasonableness of accommodation & undue hardship, not
disability
Train supervisors to recognize accommodation requests & respond
appropriately
Review & update job descriptions – make sure accurate, up‐to‐date, &
include regular & timely attendance as essential job function
Always consider extension of leave as reasonable accommodation &
provide time off unless undue hardship
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ADA: LEAVE AS REASONABLE ACCOMMODATION ‐ BEST
PRACTICES TO AVOID POTENTIAL LIABILITY
Document undue hardship
Revise return to work policies/practices requiring full release with no restrictions
Include “saving” language in long‐term absence policy, e.g., exceptions will be made
as necessary to comply with applicable law, including ADA.

Update “form” letters to employees at or near end of approved leave
Create protocols & formalize process for dealing with accommodation requests

Inject flexibility into policies & practices
Document what you did/did not do & why
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FITNESS‐FOR‐DUTY/RETURN TO WORK CERTIFICATIONS –
FMLA & ADA
• Problem: Supervisor allows
employee to return to work
without proper release
• Problem: These are tough
legal issues with lots of
potential liability
• Solution: Involve HR in
return‐to‐work process
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FITNESS‐FOR‐DUTY/RETURN TO WORK CERTIFICATIONS –
FMLA
• Require fitness‐for‐duty certification before return to work if
leave due to employee’s own SHC, but only if advance notice
given to employee
• Must specifically address ability to perform essential job
functions set out in Designation Notice (or in attached job
description), but limited to SHC causing FMLA leave
• Employee responsible for costs & not paid for time or travel
costs
• HR (not supervisor) may contact health care provider (HCP) to
clarify/authenticate, but can’t delay return to work while
contacting HCP
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FITNESS‐FOR‐DUTY/RETURN TO WORK CERTIFICATIONS –
FMLA (CONT.)
• Can’t require for each intermittent absence; can require once
every 30 days if reasonable safety concerns (i.e., reasonable
belief of significant risk of harm to employee/others)
• If employee fails to timely provide, not allowed to return to
work
• If employee fails to provide at all & fails to request additional
FMLA leave, then no longer entitled to reinstatement & may be
terminated ‐ might need to ask for recertification
• [Don’t forget option of requiring fitness‐for‐duty exam under
ADA; employers have much more leeway under ADA than under
FMLA]
40

TEXAS GOVT. CODE §143.081(b)
“If a question arises as to whether a fire fighter or police officer is sufficiently

physically or mentally fit to continue that person’s duties, the fire fighter or police
officer shall submit to the commission a report from the person’s personal
physician, psychiatrist, or psychologist, as appropriate.”
• Who raises the question?
• Generally, the Chief

• Who orders the employee
• Generally, the Chief

• Who is appropriate for mental fitness?
• Psychologist or psychiatrist?

Employee is ordered to see his/her doctor and to submit a report to the
Commission
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TEXAS GOVT. CODE §143.081(b)
What the Order should look like?
• Memo from Chief to PO/FF; CC to Director
What does it contain?
• Sets out facts and circumstances that raised the issue;
re‐affirms the job‐relatedness of the concern;
references job description; sets the date/time for
report to be completed; be clear to the medical
provider that we need a “yes” or “no” to the question
of fitness for duty, and contains order for PO/FF to
execute release/authorization to review medical
records
Who needs to be included in authorization?
• Chief, Commissioners, Director and Attorney(s)
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EMPLOYEE’S REPORT RECEIVED
• Report turned into Chief and to Director
• Director:
• Schedules meeting with Commission
• Posts meeting—executive session/personnel §551.074 (confidential
medical information)
OR . . .
• If no one (meaning Chief or FF/PO) questions report . . .
• And Employee is Fit:
• Return to duty (and if misconduct is involved—proceed with internal
investigation)
• And Employee is Unfit:
• Put on leave (their own) under §143.073(d), or
• Schedule a meeting/proceed under next step of §143.081, which is,
§143.081(c)
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TEXAS GOVT. CODE §143.081(c)
• “If the commission, department head, or the FF/PO questions the report,
the commission shall appoint a physician, psychiatrist, or psychologist, as
appropriate, to examine the FF/PO and to submit a report to the
Commission, the department head, and the person.”
• Chief: Generally, it’s the department head who questions the report,
because s/he’s the first to look at it
• The Director: Find/research the appropriate medical provider to
recommend to the Commission
• The Commission: Review and participate in decision regarding
appointment and issue Order to FF/PO
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TEXAS GOVT. CODE §143.081(c)
• What should the Order contain?
• Require employee to cooperate in all phases of the examination, including
participation in additional testing
• Order/instruction to share the results of employee’s personal provider to
Commission’s provider‐ at a minimum, the Commission’s doctor must have
the same information that employee’s doctor possessed, including initial
memo to employee (calling the “question”) and job description
• Request Commission’s doctor to answer only the question: is employee fit for
duty or not?
• Include re‐affirmation of continued viability of medical authorization
• It should be as comprehensive as possible to avoid problems down the road
• Include a date for report to be completed
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FFD REPORTS:
AGREE OR DISAGREE?
If Reports Agree—Issues Returns to Chief for assignment
• Neither Commission nor the Board of Three have authority to
make assignments.
If Unfit, Chief will work with HR and comply with ADA/ADAAA
obligations
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IF/WHEN REPORTS DISAGREE
§143.081(d)
• If the report of the appointed physician, psychiatrist, or psychologist, as
appropriate, disagrees with the report of the FF/PO personal medical provider . . .
“. . . the commission shall appoint a three‐member board composed of a
physician, psychiatrist, and a psychologist, or any combination, as appropriate, to
examine the fire fighter or police officer. The boards findings as to the person’s
fitness for duty shall determine the issue.”

Board’s decision is final . . .
On the issue of whether FF/PO is fit or unfit
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NOT FIT ‐“WORK RELATED”
• Fully paid one year of leave
• May ask Council to extend “line of duty” leave with full or reduced pay
• If leave is not extended, or “person’s salary is reduced below 60% of the
person’s regular monthly salary, and the person is a member of a pension
fund, the person may retire on pension until able to return to duty.”
• §143.073(b) and (c)
The word “pension” is not capitalized; legislature intended to expand
coverage here to include TMRS
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IS “WORK‐RELATED” UNDER CIVIL SERVICE SEPARATE & DISTINCT
FROM WORKERS’ COMPENSATION?
• Legislature has not rescinded or limited §143.073
• Legislature intended separate process – see §504.051 (Off‐set
provision) of the Texas Labor Code, “Offset Against Payments for
Incapacity:”
(a) Benefits provided under this chapter shall be offset:
(1) to the extent applicable, by any amount for
incapacity received as provided by:
(A) Chapter 143, Local Government Code; or
***
(b) If benefits are offset, the employer may not withhold the offset
portion of the employee’s wages until the time that benefits under
this chapter are received.
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TAKE‐AWAYS:
HARMONIZE ALL STATUTES
Review policies to incorporate provisions of FMLA, ADA, Workers’
Comp, §143.081 — especially those related to accommodation
requests—both for new hires and for current employees
Make sure accurate job descriptions are in place for all employees

Create protocols for dealing with accommodation requests

Maintain Confidentiality!
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