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Presumption Statute
•
•
•
•

Effective September 1, 2005.
Not utilized for an extended period.
Exponential increase in utilization.
What is the end game?

Government Code
607.052
•

APPLICABILITY. (a) Notwithstanding any other law, this subchapter applies only to a firefighter or
emergency medical technician who:

•

(1) on becoming employed or during employment as a firefighter or emergency medical
technician, received a physical examination that failed to reveal evidence of the illness or
disease for which benefits or compensation are sought using a presumption established by this
subchapter;

•

(2) is employed for five or more years as a firefighter or emergency medical technician; and

•

(3) seeks benefits or compensation for a disease or illness covered by this subchapter that is
discovered during employment as a firefighter or emergency medical technician.

•

(b) A presumption under this subchapter does not apply:

•

(1) to a determination of a survivor's eligibility for benefits under Chapter 615;

•

(2) in a cause of action brought in a state or federal court except for judicial review of a
proceeding in which there has been a grant or denial of employment-related benefits or
compensation;

•

(3) to a determination regarding benefits or compensation under a life or disability insurance
policy purchased by or on behalf of the firefighter or emergency medical technician that
provides coverage in addition to any benefits or compensation required by law; or

•

(4) if the disease or illness for which benefits or compensation is sought is known to be caused by the use of
tobacco and:

•

(A) the firefighter or emergency medical technician is or has been a user of tobacco; or

•

(B) the firefighter's or emergency medical technician's spouse has, during the marriage, been a user of tobacco
that is consumed through smoking.

•

(c) This subchapter does not create a cause of action.

•

(d) This subchapter does not enlarge or establish a right to any benefit or compensation or eligibility for any
benefit or compensation.

•

(e) A firefighter or emergency medical technician who uses a presumption established under this subchapter is
entitled only to the benefits or compensation to which the firefighter or emergency medical technician would
otherwise be entitled to receive at the time the claim for benefits or compensation is filed.

•

(f) For purposes of this subchapter, an individual described by Section 607.051(3)(B) is considered to have been
employed or compensated while the individual actively served as a volunteer firefighter. An individual who
actively serves as a volunteer firefighter is one who participates in a minimum of 40 percent of the drills
conducted by the individual's department and 25 percent of the fire or other emergency calls received by the
department during the time that the volunteer firefighter is on call.

•

(g) This subchapter applies to a firefighter or emergency medical technician who provides services as an
employee of an entity created by an interlocal agreement.

•

(h) Subsection (b)(4) only prevents the application of the presumption authorized by this subchapter and does
not affect the right of a firefighter or emergency medical technician to provide proof, without the use of that
presumption, that an injury or illness occurred during the course and scope of employment.

607.055
•

CANCER. (a) A firefighter or emergency medical technician who suffers from
cancer resulting in death or total or partial disability is presumed to have
developed the cancer during the course and scope of employment as a firefighter
or emergency medical technician if:

•

(1) the firefighter or emergency medical technician:

•

(A) regularly responded on the scene to calls involving fires or fire fighting; or

•

(B) regularly responded to an event involving the documented release of radiation
or a known or suspected carcinogen while the person was employed as a
firefighter or emergency medical technician; and

•

(2) the cancer is known to be associated with fire fighting or exposure to heat,
smoke, radiation, or a known or suspected carcinogen, as described by Subsection
(b).

•

(b) This section applies only to a type of cancer that may be caused by exposure
to heat, smoke, radiation, or a known or suspected carcinogen as determined by
the International Agency for Research on Cancer.

IARC Determination
• The first meta-analyses was not an IARC study or
determination. It was performed by LeMasters.
• This meta-analysis concluded that:
• Cancer risk was significantly elevated for ten of the 21 cancer
types analyzed (stomach, colon, rectum, skin, prostate, testis,
brain, non-Hodgkin lymphoma, multiple myeloma, and
malignant melanoma). With the exception of testicular
cancer the summary relative risk estimates were moderate,
ranging from 1.21 for colon to 1.53 for multiple myeloma.
• The IARC looked at the results of the LeMasters meta-analysis
and observed that “for four of these sites (prostate, testis, nonHodgkin lymphoma, and multiple myeloma), findings were
consistent across study designs and the types of study
available.” The IARC did not adopt the LeMasters conclusions.
It criticized the LeMasters study because there were
inconsistent findings across study designs and the types of
study for 17 of the 21 types of cancer that were studied.

IARC Determination
• After the IARC had completed its review of the
LeMasters Meta-analysis, two more large
epidemiological studies of cancer in firefighters
became available. The IARC Working Group
conducted its own meta-analysis that included
those two studies. The IARC Working Group metaanalysis concluded:
• “three types of cancer showed significant summary
risk, estimates:” testicular cancer, prostatic cancer,
and non-Hodgkin lymphoma.

Investigation
• Potential exclusion from presumption/rebuttal
evidence
• Risk Factors for the cancer alleged.
• Questions tailored to risk factors: extra job, diet, sun
exposure, prior cancer diagnosis, other health
concerns, family cancer history, how many times
married, when diagnosed.
• Subpoena general health records.
• If cannot get medical records, get statistical
analysis from a peer.
• Denial must detail other risk factor and evidence
supporting same.

Status of litigation
•
•
•
•
•

Wins with exclusion
One other risk factor
One- no cancer
1 partial summary judgement
10+ pending

HB 1983
•
•
•
•
•
•
•
•
•
•
•
•

•

Sec. 504.019. COVERAGE FOR POST-TRAUMATIC STRESS DISORDER FOR CERTAIN FIRST RESPONDERS. (a) In this
section:
(1) "First responder" means an individual employed by a political subdivision of this state who is:
(A) a peace officer under Article 2.12, Code of Criminal Procedure;
(B) a person licensed under Chapter 773, Health and Safety Code, as an emergency care attendant,
emergency medical technician, emergency medical technician-intermediate, emergency medical technicianparamedic, or licensed paramedic; or
(C) a firefighter subject to certification by the Texas Commission on Fire Protection under Chapter 419,
Government Code, whose principal duties are firefighting and aircraft crash and rescue.
(2) "Post-traumatic stress disorder" means a disorder that meets the diagnostic criteria for post-traumatic stress
disorder specified by the American Psychiatric Association in the Diagnostic and Statistical Manual of Mental
Disorders, fifth edition, or a later edition adopted by the commissioner of workers' compensation.
(b) Post-traumatic stress disorder suffered by a first responder is a compensable injury under this subtitle only if it is
based on a diagnosis that:
(1) the disorder is caused by an event occurring in the course and scope of the first responder's employment; and
(2) the preponderance of the evidence indicates that the event was a substantial contributing factor of the
disorder.
SECTION 2. Section 408.006(b), Labor Code, is amended to read as follows:
(b) Notwithstanding Section 504.019, a [A] mental or emotional injury that arises principally from a legitimate
personnel action, including a transfer, promotion, demotion, or termination, is not a compensable injury under this
subtitle.
SECTION 3. The change in law made by this Act applies only to a claim for workers' compensation benefits based
on a compensable injury that occurs on or after the effective date of this Act. A claim based on a compensable
injury that occurs before that date is governed by the law as it existed on the date the compensable injury
occurred, and the former law is continued in effect for that purpose.
SECTION 4. This Act takes effect September 1, 2017.

MENTAL INJURIES
• An accidental mental trauma injury
may be compensable when there is
evidence of an undesigned, untoward
event traceable to a definite time,
place, and cause. Transportation Ins.
Co. v. Maksyn, 580 S.W.2d 334 (Tex.
1979). However, repetitive mental
trauma resulting in injury is not
compensable, nor is it considered an
occupational disease. Maksyn.

BURDEN OF PROOF
• The claimant bears the burden of proving the
following elements:
o That the claimed mental trauma injury is traceable to a
definite time, place, and cause. APD 060176;
o That the injury arose within course and scope.
o Whether an IW in fact has a mental trauma injury must be
proven through medical evidence. APD 061729-s. The
cause, progression, and aggravation of mental disease is a
subject of such a technical nature that expert medical
evidence is required. The causal connection between the
mental trauma injury and a specific incident at work must
be proven through expert medical evidence. APD 960966;

Definite Time, Place, and
Cause Established.
• The IW was employed as a paralegal and notarizing
documents was part of her duties. On July 25 the IW
received a letter from the Secretary of State informing
her that a complaint had been filed alleging she had
notarized a document improperly. The IW was given 20
days to respond to the allegation of misconduct. The IW
testified, and presented medical evidence, that she
suffered anxiety and depression as a result of the letter.
The IC argued that the IW's mental condition was a result
of the investigation, thereby making it a case of
repetitive mental trauma. The HO determined that the
IW sustained a compensable mental trauma injury as a
result of receiving the letter. Whether the IW's mental
trauma injury arose out of an event which occurred at a
definite, time, place, and cause was a question of fact
for the HO to resolve. APD 990261.

Definite Time, Place, and
Cause Not Established
•

The IW was employed as an administrative clerk. The IW testified that she
had been diagnosed with depression and attention deficit disorder prior
to her claimed mental trauma injury, but that these conditions did not
affect her work. The IW testified that on the date of the claimed injury, a
coworker had told her that everybody knew about a sexual harassment
claim the IW had filed, that coworkers were calling her names behind her
back, and that her phone at work was being tapped. The IW worked for
two more days until she saw her doctor and was taken off work and
given antianxiety medication. Additional evidence showed that the IW
had been written up for tardiness prior claimed date of injury. The HO
determined that the IW did not sustain a compensable mental trauma
injury because her stress was due to repetitively stressful events at work.
The evidence supported a determination that the IW's mental trauma
involved several different mentally traumatic events, including being
written up for tardiness prior to the claimed date of injury, the alleged
sexual harassment itself, and gossip about her sexual harassment
complaint. Whether the IW sustained a compensable mental trauma
injury is a question of fact for the HO to resolve. APD 980074.

Course and Scope of
Employment Established
•

The IW testified that she became the target of unwelcomed affection
from an unknown coworker sometime in 1997. Gifts and cards would be
left at her desk and sent to her home. When the IW discovered the
identity of the coworker, she and her supervisor confronted him and his
attitude towards her became threatening. Because both the IW and her
supervisor were afraid the coworker would attack her, the IW was
transferred to another building, but the harassment began again. The
IW's coworker was becoming more violent so she filed a sexual
harassment complaint against him, which resulted in his termination the
same day. The IW wanted to go home out of fear, but her supervisor
wanted her to stay so that she could be protected. After his termination,
and prior to leaving the employer's premises, the coworker came to the
IW's work area and attacked her with a knife. The coworker was subdued
by several employees, arrested, and convicted. The IW was diagnosed
with PTSD as a result of the incident and has not worked since the attack.
The HO determined that the IW sustained a mental trauma injury in the
course and scope of her employment. The IC asserted that the injury did
not occur in the course and scope of the IW's employment because it
arose out of personal animosity. Whether the IW was in the course and
scope of her employment was a question of fact for the HO to resolve.
APD 022091-s.

Course and Scope Not
Established
•

The IW was a firefighter who was involved in fighting a large fire
on October 3, 2000. The IW became involved in a threatening
situation and was overcome by heat and smoke. He managed to
get to safety, cool off, and return to fighting the fire. The IW
testified that he had a breakdown on October 13, 2000. In his first
discussion with a Dr. B, a psychiatrist, the IW attributed his
depression and suicidal thoughts to feelings of isolation due to
being unmarried, having no relatives living within 1,200 miles, and
having no friends outside of work. There was no mention at that
time of the October 3, 2000, fire being a cause of the IW's
depression. The IW presented a letter dated March 23, 2001, from
Dr. F, his treating psychiatrist, which attributed the IW's mental
condition to the October 3, 2000, fire. The HO determined that
the concurrent report from Dr. B was more credible and
determined that the IW did not sustain a mental trauma injury in
the course and scope of his employment. Whether the IW's
mental trauma injury arose out of the course and scope of his
employment was a question of fact for the HO to resolve. APD
011026.

Causal Connection
Established
The IW and her husband worked for a temporary agency and were
assigned to a sheet metal company. On December 6, the IW was
working 15 to 20 feet from her husband when his hand got caught
in a machine. The IW testified that she tried to rush to his aid, but
that she felt as though someone was holding her back and she was
in shock. The injury was very severe and left the IW's husband with
little to no use of his right hand. The IW testified that she felt that
her husband blamed her for not helping and that she developed
guilt about going into shock. The IW presented medical evidence
from two health care providers which related her mental problems
to the events of December 6. The HO determined that the IW
sustained a compensable mental trauma injury. The AP affirmed
this determination as being supported by the evidence. APD
000445.

Causal Connection Not
Established.
•

The IW testified that he was employed at a public service agency as an
eligibility specialist whose duties involved interviewing people applying for
welfare benefits. The IW testified that on a specific date he was
interviewing a difficult client who was accompanied by an unruly child.
The IW told the child to listen to his mother and the client misunderstood
what he said, or meant, and became very irate. The client threatened
the IW's job and told him that her husband would be waiting for him after
work. After the interview the IW became physically ill due to the threats.
The IW reported the incident to his employer, who referred him to a
psychologist, who in turn referred him to a psychiatrist. The IW testified
that prior to that time, he had never consulted a mental health specialist.
The IW presented reports from the psychologist and psychiatrist which
addressed his condition, treatment, and inability to work. The HO
determined that the IW sustained a compensable mental trauma injury.
The AP reversed and rendered a decision that the IW did not sustain a
compensable mental trauma injury. None of the medical reports
mentioned a specific incident at work on the date of the claimed injury.
The IW failed to establish a causal connection between his mental
trauma injury and a specific incident at work through expert medical
evidence. APD 94785.

408.006
• (b) A mental or emotional injury that arises
principally from a legitimate personnel action,
including a transfer, promotion, demotion, or
termination, is not a compensable injury under this
subtitle.

Legitimate Personnel Action
• A mental trauma injury is not compensable if it
arises principally from a legitimate personnel action,
including a transfer, promotion, demotion or
termination. Section 408.006(b); GTE Southwest
Incorporated v. Bruce, 998 S.W.2d 605 (Tex. 1999);
APD 030169.
• That the claimed mental trauma injury is not the
result of a legitimate personnel action pursuant to
Section 408.006. APD 060176.

Legitimate Personnel
Action Established.
.
The IW testified that she worked in a laboratory. The IW testified that she
was terminated, but added that the termination was not the cause of her
depression, mental trauma, and inability to work, but rather, it was the
manner in which Dr. B terminated her. The IW described shouting,
waiving of arms, and a slapping of her hand when she sought to take her
rolodex. The IW testified that she became very afraid of Dr. B and ran
from the building. The IW was later diagnosed with a mental trauma
injury attributable to the events surrounding the firing. The IC presented
evidence from the personnel director, who was present at the time of the
firing, and Dr. B. Both denied the events that the IW testified to. The IC
witnesses denied any shouting, arm waiving, slapping or grabbing. The
personnel director testified that she walked out the building with the IW.
The HO determined that the claimant did not sustain a compensable
mental trauma injury, and that the termination was a legitimate personnel
action. Whether the IW sustained a compensable mental trauma injury is
a question of fact for the HO to resolve. APD 980583.

Reasons for HB 1983
High suicide rates
Access care without stigma or risk to careers
Receive care without asserting a mental impairment
which could be grounds for dismissal
Receipt of more qualified care, rather than general
practitioners.

How will HB 1983 change
things?
•
•
•
•

Get peer involved early in case
Diagnostic Criterion met?
Defenses still apply
Might be harder…

Diagnostic Criterion
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Criterion A (one required): The person was exposed to: death, threatened death, actual or threatened serious injury, or actual or threatened sexual
violence, in the following way(s):
Direct exposure
Witnessing the trauma
Learning that a relative or close friend was exposed to a trauma
Indirect exposure to aversive details of the trauma, usually in the course of professional duties (e.g., first responders, medics)
Criterion B (one required): The traumatic event is persistently re-experienced, in the following way(s):
Intrusive thoughts
Nightmares
Flashbacks
Emotional distress after exposure to traumatic reminders
Physical reactivity after exposure to traumatic reminders
Criterion C (one required): Avoidance of trauma-related stimuli after the trauma, in the following way(s):
Trauma-related thoughts or feelings
Trauma-related reminders
Criterion D (two required): Negative thoughts or feelings that began or worsened after the trauma, in the following way(s):
Inability to recall key features of the trauma
Overly negative thoughts and assumptions about oneself or the world
Exaggerated blame of self or others for causing the trauma
Negative affect
Decreased interest in activities
Feeling isolated
Difficulty experiencing positive affect
Criterion E (two required): Trauma-related arousal and reactivity that began or worsened after the trauma, in the following way(s):
Irritability or aggression
Risky or destructive behavior
Hypervigilance
Heightened startle reaction
Difficulty concentrating
Difficulty sleeping

Diagnostic cont.
•
•
•
•
•

•
•
•
•
•
•
•
•

•
•

Criterion F (required): Symptoms last for more than 1 month.
Criterion G (required): Symptoms create distress or functional impairment (e.g., social, occupational).
Criterion H (required): Symptoms are not due to medication, substance use, or other illness.
Two specifications:
Dissociative Specification. In addition to meeting criteria for diagnosis, an individual experiences high levels of either of the following in
reaction to trauma-related stimuli:
•
Depersonalization. Experience of being an outside observer of or detached from oneself (e.g., feeling as if "this is not
happening to me" or one were in a dream).
•
Derealization. Experience of unreality, distance, or distortion (e.g., "things are not real").
Delayed Specification. Full diagnostic criteria are not met until at least six months after the trauma(s), although onset of symptoms may
occur immediately.
Note: DSM-5 introduced a preschool subtype of PTSD for children ages six years and younger.
How Do the DSM-5 PTSD Symptoms Compare to DSM-IV Symptoms?
Overall, the symptoms of PTSD are generally comparable between DSM-5 and DSM-IV. A few key alterations include:
The revision of Criterion A1 in DSM-5 narrowed qualifying traumatic events such that the unexpected death of family or a close friend due
to natural causes is no longer included.
Criterion A2, requiring that the response to a traumatic event involved intense fear, hopelessness, or horror, was removed from DSM-5.
Research suggests that Criterion A2 did not improve diagnostic accuracy (2).
The avoidance and numbing cluster (Criterion C) in DSM-IV was separated into two criteria in DSM-5: Criterion C (avoidance) and Criterion
D (negative alterations in cognitions and mood). This results in a requirement that a PTSD diagnosis includes at least one avoidance
symptom.
Three new symptoms were added:
•
Criterion D (Negative thoughts or feelings that began or worsened after the trauma): Overly negative thoughts and
assumptions about oneself or the world; and, negative affect
•
Criterion E (Trauma-related arousal and reactivity that began or worsened after the trauma): Reckless or destructive
behavior
What Are the Implications of the DSM-5 Revisions on PTSD Prevalence?
Changes in the diagnostic criteria have minimal impact on prevalence. National estimates of PTSD prevalence suggest that DSM-5 rates
were only slightly lower (typically about 1%) than DSM-IV for both lifetime and past-12 month (3). When cases met criteria for DSM-IV, but
not DSM-5, this was primarily due the revision excluding sudden unexpected death of a loved one from Criterion A in the DSM-5. The other
reason was a failure to have one avoidance symptom. When cases met criteria for DSM-5, but not DSM-IV, this was primarily due to not
meeting DSM-IV avoidance/numbing and/or arousal criteria (3). Research also suggests that similarly to DSM-IV, prevalence of PTSD for
DSM-5 was higher among women than men, and increased with multiple traumatic event exposure (3).

