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HELP! 
WE HAVE A CIVIL SERVICE APPEAL HEARING . . . 
WHAT ARE THE COMMISSIONERS/ARBITRATORS

LOOKING FOR?
FEBRUARY 2018

PRESENTED BY:

JULIA GANNAWAY
LYNN, ROSS & GANNAWAY LLP
306 WEST BROADWAY AVENUE

FORT WORTH, TEXAS 76104
(817) 332-8512

OVERVIEW

• What can be appealed?

• §143.051, .052, .054, .036

• Discipline/Charging Document must be filed with Director/Commission

• How does the Commission become involved?

• Who Decides?

• What if we don’t like that decision? 

• What about specific issues?
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OFFICER/FIRE FIGHTER CAN ONLY BE REMOVED

OR SUSPENDED FOR . . .
Enumerated grounds under §143.051

The most common is Subsection 12, which states: “Violation
of an applicable fire or police department rule or special
order.”
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§ 143.052 – TEMPORARY AND DISCIPLINARY

SUSPENSIONS

***

(b) The head of the fire or police department may suspend a fire fighter or police officer under the department head's supervision or jurisdiction for the violation of a civil
service rule. The suspension may be for a reasonable period not to exceed 15 calendar days or for an indefinite period. An indefinite suspension is equivalent to
dismissal from the department.

(c) If the department head suspends a fire fighter or police officer, the department head shall, within 120 hours after the hour of suspension, file a written statement with
the commission giving the reasons for the suspension. The department head shall immediately deliver a copy of the statement in person to the suspended fire fighter or
police officer.

(d) The copy of the written statement must inform the suspended fire fighter or police officer that if the person wants to appeal to the commission, the person must file a
written appeal with the commission within 10 days after the date the person receives the copy of the statement.

(e) The written statement filed by the department head with the commission must point out each civil service rule alleged to have been violated by the suspended fire
fighter or police officer and must describe the alleged acts of the person that the department head contends are in violation of the civil service rules. It is not sufficient for
the department head merely to refer to the provisions of the rules alleged to have been violated.

(f) If the department head does not specifically point out in the written statement the act or acts of the fire fighter or police officer that allegedly violated the civil service
rules, the commission shall promptly reinstate the person.

(g) If offered by the department head, the fire fighter or police officer may agree in writing to voluntarily accept, with no right of appeal, a suspension of 16 to 90 calendar
days for the violation of a civil service rule. The fire fighter or police officer must accept the offer within five working days after the date the offer is made. If the person
refuses the offer and wants to appeal to the commission, the person must file a written appeal with the commission within 15 days after the date the person receives the
copy of the written statement of suspension.

(h) In the original written statement and charges and in any hearing conducted under this chapter, the department head may not complain of an act that occurred earlier
than the 180th day preceding the date the department head suspends the fire fighter or police officer. If the act is allegedly related to criminal activity including the
violation of a federal, state, or local law for which the fire fighter or police officer is subject to a criminal penalty, the department head may not complain of an act that is
discovered earlier than the 180th day preceding the date the department head suspends the fire fighter or police officer. The department head must allege that the act
complained of is related to criminal activity.
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THE 180-DAY RULE:  § 143.052(H):

• In order to suspend an officer, the Department Head cannot complain of an act 
that occurred more than 180 days before the Department Head suspends the 
officer.

VIP:  One of the first things to do is calculate the 180 days. You may have already 
lost numerous days if the complainant waited weeks or months to make a 
report.

• What about Involuntary Demotion?

• What about Promotional Bypass?
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THE NOTICE MUST INCLUDE RIGHT TO APPEAL

MUST HAVE APPEAL RIGHTS!
§143.052(d); §143.057

City of DeSoto v. White, 288 S.W.3d 389 (Tex. 2009) gave cities some
breaks concerning the Notice.
The Supreme Court concluded that the §143.057 language (waive rights to
appeal to district court as stated in §143.057(j)) was mandatory, but not
jurisdictional. Remedy here: abatement for officer to reconsider appeal
choice.

** Keep a formatted letter with the statutorily required language so that
all you need to change is the name, date, facts, and charges.
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SUFFICIENCY OF FACTS

• The majority of cases considering the sufficiency of the 
memorandum of suspension deal with an inadequate factual 
recitation which support the alleged violation(s).

• Firemen’s and Policemen’s Civil Service Commission of the 
City of Fort Worth v. Lockhart, 626 S.W.2d 492 (Tex. 1981):
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“The courts recognize that this is a civil
action administered by laymen and the
charges need not meet the precision or
technicality of a criminal indictment.”

CAN’T JUST CITE THE RULE OR SPECIAL ORDER

§143.052(e):  “The written statement filed by the department head with 
the commission must point out each civil service rule alleged to have been 
violated and must describe the alleged acts of the person that the 
department head contends are in violation of the civil service rules. It is 
not sufficient for the department head merely to refer to the provisions 
of the rules alleged to have been violated.”

REMEMBER-you MUST cite the specific rule, special order, LGC 
provision and/or Local Rule violated or the Notice may be deemed legally 
insufficient!
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SUSPENSION LETTER CAN REFER TO ACTS OUTSIDE THE 180

• Lockhart: “The import of the Chief’s reference to consideration of Lockhart’s
record over the past six months was in connection with the assessment of the
proper penalty. It is established that an officer’s prior record may be taken into
consideration for the purpose of assessing punishment.”

• Vick v. City of Waco, 614 S.W.2d 861 (Ct. App. Waco 1981, writ ref’d):
“Consideration of plaintiff’s record covering the period prior to 6 months before
suspension for purposes of assessing punishment, but not for the purpose of
determining the truth of the offense, is not a violation of the statute.”

• Should include “aggravating circumstances” - prior discipline (informal, too) to
explain appropriateness of discipline
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OFFICER/FF MUST RECEIVE A COPY

143.052(c): “The department head shall immediately deliver a copy 
of the statement in person to the suspended fire fighter or police 
officer.”

City of Houston v. Richard

Carr v. City of Fort Worth

City of Denton v. Gold, AAA

VIP: Provide the same notice to the Commission 
as you do to the officer/fire fighter
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ONLY THE CHIEF MAY SIGN THE NOTICE

City of Houston v. Clark, 197 S.W.3d 314 (Tex. 2006):

 In 1999, Clark, a senior fire alarm dispatcher for the Houston Fire
Department, was suspended for 15 days; when his suspension was imposed,
the Fire Chief was serving a 7 day suspension, so the Acting Fire Chief signed
the Notice.

 Clark appealed his suspension, because an Acting Fire Chief (who was not
appointed by the Mayor or confirmed by the City Council) did not have the
authority to impose discipline.

 If the Chief is out of town, postpone the action, fax or e-mail the
document to the Chief so that he may sign it. If the Chief is on
extended leave, have the Council vest the Acting Chief with powers
of department head.
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OFFICER/FIRE FIGHTER SIGNATURE

There is no statutory 
requirement that the 
officer sign the letter.

There is no statutory 
requirement that the 
officer sign the letter.

But - have the officer or 
fire fighter sign the letter, 

which confirms his 
receipt of it, notification 
of his appeal rights, and 
starts the appeal clock.

But - have the officer or 
fire fighter sign the letter, 

which confirms his 
receipt of it, notification 
of his appeal rights, and 
starts the appeal clock.
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IF THE OFFICER/FIRE FIGHTER AVOIDS SERVICE .. . 

• Must use Due Diligence in serving him by:

Hand delivery

Certified mail

Send copy to legal representative

• Write “Unable to Serve” on Notice and file with Commission within 
120 hours
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FILING NOTICE

• Must be filed with the Civil Service 
Commission. However, we recommend 
that the Chief file it with the Director, 
which suffices to serve it with the 
Commission

• Within 120 hours of service on officer/fire 
fighter

• §143.010(g); 143.052
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WHAT CAN BE
APPEALED?
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§ 143.053 - APPEAL OF DISCIPLINARY SUSPENSION

(a) This section does not apply to a municipality with a population of 1.5 million or more.

(b) If a suspended fire fighter or police officer appeals the suspension to the commission, the commission shall hold a hearing and render a decision in writing within 30
days after the date it receives notice of appeal. The suspended person and the commission may agree to postpone the hearing for a definite period.

(c) In a hearing conducted under this section, the department head is restricted to the department head's original written statement and charges, which may not be
amended.

(d) The commission may deliberate the decision in closed session but may not consider evidence that was not presented at the hearing. The commission shall vote in open
session.

(e) In its decision, the commission shall state whether the suspended fire fighter or police officer is:

(1) permanently dismissed from the fire or police department;

(2) temporarily suspended from the department;  or

(3) restored to the person's former position or status in the department's classified service.

(f) If the commission finds that the period of disciplinary suspension should be reduced, the commission may order a reduction in the period of suspension. If the
suspended fire fighter or police officer is restored to the position or class of service from which the person was suspended, the fire fighter or police officer is entitled to:

(1) full compensation for the actual time lost as a result of the suspension at the rate of pay provided for the position or class of service from which the person was suspended;  and

(2) restoration of or credit for any other benefits lost as a result of the suspension, including sick leave, vacation leave, and service credit in a retirement system. Standard payroll
deductions, if any, for retirement and other benefits restored shall be made from the compensation paid, and the municipality shall make its standard corresponding contributions,
if any, to the retirement system or other applicable benefit systems.

(g) The commission may suspend or dismiss a fire fighter or police officer only for violation of civil service rules and only after a finding by the commission of the truth of
specific charges against the fire fighter or police officer.
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ACTIONS THAT MAY BE APPEALED

 §143.052 & §143.054:  Only the following actions may be 
appealed to the Civil Service Commission or a Hearing 
Examiner:

- Temporary Suspension 1-15 days

- Involuntary Demotion Recommendation

- Indefinite Suspension  

- Promotional Bypass? 
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§ 143.054 - DEMOTIONS

(a) If the head of the fire or police department wants a fire fighter or police officer under his
supervision or jurisdiction to be involuntarily demoted, the department head may recommend in
writing to the commission that the commission demote the fire fighter or police officer.

(b) The department head must include in the recommendation for demotion the reasons the
department head recommends the demotion and a request that the commission order the
demotion. The department head must immediately furnish a copy of the recommendation in
person to the affected fire fighter or police officer.

(c) The commission may refuse to grant the request for demotion. If the commission believes
that probable cause exists for ordering the demotion, the commission shall give the fire fighter or
police officer written notice to appear before the commission for a public hearing at a time and
place specified in the notice. The commission shall give the notice before the 10th day before the
date the hearing will be held.

(d) The fire fighter or police officer is entitled to a full and complete public hearing, and the
commission may not demote a fire fighter or police officer without that public hearing.

(e) A voluntary demotion in which the fire fighter or police officer has accepted the terms of the
demotion in writing is not subject to this section.

©Lynn, Ross & Gannaway, LLP 2018 18



Civil Service Disciplinary Appeal Process

© Lynn, Ross & Gannaway, LLP 2018 10

§ 143.036 - PROMOTIONAL BYPASS

***

(f) Unless the department head has a valid reason for not appointing the person, the department
head shall appoint the eligible promotional candidate having the highest grade on the eligibility
list. If the department head has a valid reason for not appointing the eligible promotional
candidate having the highest grade, the department head shall personally discuss the reason with
the person being bypassed before appointing another person. The department head shall also file
the reason in writing with the commission and shall provide the person with a copy of the written
notice. On application of the bypassed eligible promotional candidate, the reason the department
head did not appoint that person is subject to review by the commission or, on the written request
of the person being bypassed, by an independent third party hearing examiner under Section
143.057 .

(g) If a person is bypassed, the person's name is returned to its place on the eligibility list and
shall be resubmitted to the department head if a vacancy occurs. If the department head refuses
three times to appoint a person, files the reasons for the refusals in writing with the commission,
and the commission does not set aside the refusals, the person's name shall be removed from the
eligibility list.
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HOW DOES COMMISSION

BECOME INVOLVED?
RECEIVE OFFICER/FIRE FIGHTER’S LETTER OF APPEAL
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APPEAL MUST INCLUDE

 Basis for appeal and request of hearing

 Statement denying truth of charges

 Exception taken as to legal sufficiency of charge

 Allegation that the recommended discipline does not fit the offense, 
or;

 A combination of these statements

 §143.057  If a Hearing Examiner is requested, original notice of 
appeal must state officer’s decision to appeal to a Hearing 
Examiner.
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APPEAL

LETTER

TIMELINE

City of Lubbock v. ElkinsCity of Lubbock v. Elkins
Within 10 calendar days/240 

hours after date of action 
complained of occurred.

Within 10 calendar days/240 
hours after date of action 
complained of occurred.

City of Temple Firemen’s and 
Policemen’s Civil Service 

Commission v. Bender

City of Temple Firemen’s and 
Policemen’s Civil Service 

Commission v. Bender

The Supreme Court held that 
failure to file a proper notice of 

appeal within the 10-day 
statutory period will result in 
the Commission/HE lacking 

jurisdiction to hear the appeal.

The Supreme Court held that 
failure to file a proper notice of 

appeal within the 10-day 
statutory period will result in 
the Commission/HE lacking 

jurisdiction to hear the appeal.

Talley v. City of KilleenTalley v. City of Killeen
Local Gov’t Code provision for 
10 days/ City Civil Service Rule 

for 240 hours

Local Gov’t Code provision for 
10 days/ City Civil Service Rule 

for 240 hours

©Lynn, Ross & Gannaway, LLP 2018
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WHO DECIDES?

©Lynn, Ross & Gannaway, LLP 2018 23

CHOOSING THE CSC OR HE

• It is the officer/fire fighter’s 
choice

• It can be the most critical 
decision in the entire 
appeal

• Election must be contained 
in the original letter of 
appeal
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§ 143.057 - HEARING EXAMINERS

(a) In addition to the other notice requirements prescribed by this chapter, the written notice for a promotional bypass or the letter of 
disciplinary action, as applicable, issued to a fire fighter or police officer must state that in an appeal of an indefinite suspension, a suspension, 
a promotional bypass, or a recommended demotion, the appealing fire fighter or police officer may elect to appeal to an independent third 
party hearing examiner instead of to the commission. The letter must also state that if the fire fighter or police officer elects to appeal to a 
hearing examiner, the person waives all rights to appeal to a district court except as provided by Subsection (j).

(b) To exercise the choice of appealing to a hearing examiner, the appealing fire fighter or police officer must submit to the director a written 
request as part of the original notice of appeal required under this chapter stating the person's decision to appeal to an independent third 
party hearing examiner.

(c) The hearing examiner's decision is final and binding on all parties. If the fire fighter or police officer decides to appeal to an independent 
third party hearing examiner, the person automatically waives all rights to appeal to a district court except as provided by Subsection (j).

(d) If the appealing fire fighter or police officer chooses to appeal to a hearing examiner, the fire fighter or police officer and the department
head, or their designees, shall first attempt to agree on the selection of an impartial hearing examiner. If the parties do not agree on the
selection of a hearing examiner on or within 10 days after the date the appeal is filed, the director shall immediately request a list of seven
qualified neutral arbitrators from the American Arbitration Association or the Federal Mediation and Conciliation Service, or their successors
in function. The fire fighter or police officer and the department head, or their designees, may agree on one of the seven neutral arbitrators
on the list. If they do not agree within five working days after the date they received the list, each party or the party's designee shall alternate
striking a name from the list and the name remaining is the hearing examiner. The parties or their designees shall agree on a date for the
hearing.

©Lynn, Ross & Gannaway, LLP 2018 25

§ 143.057 - HEARING EXAMINERS

(e) The appeal hearing shall begin as soon as the hearing examiner can be scheduled. If the hearing examiner cannot begin the
hearing within 45 calendar days after the date of selection, the fire fighter or police officer may, within two days after learning of
that fact, call for the selection of a new hearing examiner using the procedure prescribed by Subsection (d).

(f) In each hearing conducted under this section, the hearing examiner has the same duties and powers as the commission,
including the right to issue subpoenas.

(g) In a hearing conducted under this section, the parties may agree to an expedited hearing procedure. Unless otherwise agreed
by the parties, in an expedited procedure the hearing examiner shall render a decision on the appeal within 10 days after the date
the hearing ended.

(h) In an appeal that does not involve an expedited hearing procedure, the hearing examiner shall make a reasonable effort to
render a decision on the appeal within 30 days after the date the hearing ends or the briefs are filed. The hearing examiner's
inability to meet the time requirements imposed by this section does not affect the hearing examiner's jurisdiction, the validity of
the disciplinary action, or the hearing examiner's final decision.

(i) The hearing examiner's fees and expenses are shared equally by the appealing fire fighter or police officer and by the
department. The costs of a witness are paid by the party who calls the witness.

(j) A district court may hear an appeal of a hearing examiner's award only on the grounds that the arbitration panel was without
jurisdiction or exceeded its jurisdiction or that the order was procured by fraud, collusion, or other unlawful means. An appeal
must be brought in the district court having jurisdiction in the municipality in which the fire or police department is located.
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§ 143.010 - COMMISSION APPEAL PROCEDURE

(a) Except as otherwise provided by this chapter, if a fire fighter or police officer wants to appeal to the commission from an action for which an appeal or review is provided
by this chapter, the fire fighter or police officer need only file an appeal with the commission within 10 days after the date the action occurred.

(b) The appeal must include the basis for the appeal and a request for a commission hearing. The appeal must also contain a statement denying the truth of the charge as
made, a statement taking exception to the legal sufficiency of the charge, a statement alleging that the recommended action does not fit the offense or alleged offense, or a
combination of these statements.

(c) In each hearing, appeal, or review of any kind in which the commission performs an adjudicatory function, the affected fire fighter or police officer is entitled to be
represented by counsel or a person the fire fighter or police officer chooses. Each commission proceeding shall be held in public.

(d) The commission may issue subpoenas and subpoenas duces tecum for the attendance of witnesses and for the production of documentary material.

(e) The affected fire fighter or police officer may request the commission to subpoena any books, records, documents, papers, accounts, or witnesses that the fire fighter or
police officer considers pertinent to the case. The fire fighter or police officer must make the request before the 10th day before the date the commission hearing will be
held. If the commission does not subpoena the material, the commission shall, before the third day before the date the hearing will be held, make a written report to the fire
fighter or police officer stating the reason it will not subpoena the requested material. This report shall be read into the public record of the commission hearing.

(f) Witnesses may be placed under the rule at the commission hearing.

(g) The commission shall conduct the hearing fairly and impartially as prescribed by this chapter and shall render a just and fair decision. The commission may consider
only the evidence submitted at the hearing.

(h) The commission shall maintain a public record of each proceeding with copies available at cost.

(i) In addition to the requirements prescribed by this section, an appeal to the commission in a municipality with a population of 1.5 million or more must meet the
requirements prescribed by Section 143.1015.
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IF COMMISSION: SCHEDULING THE APPEAL

• §143.053(b) – must occur within 30 calendar days

• §143.057(e) – shall begin as soon as the HE can schedule it

• §143.056(d) – if the officer has pending criminal charges, appeal 
can be delayed

Rough v. Ojeda

©Lynn, Ross & Gannaway, LLP 2018 28



Civil Service Disciplinary Appeal Process

© Lynn, Ross & Gannaway, LLP 2018 15

TRANSCRIPTS OF THE HEARING

 §143.010(h) requires Commission to maintain a public record 
of the proceeding but that can be a tape recording or video.

Always have court reporter transcribe the hearing; do not rely 
on Commission to tape record proceeding.

A transcript can be invaluable in subsequent litigation.
 City pays cost unless agreement is reached with opposing 

counsel.
Obtain a copy in electronic form to cut and paste into your 

brief.

©Lynn, Ross & Gannaway, LLP 2018 29

THE HEARING

The CSC or HE is asked to 
answer two questions:

- Are the charges true?  

§ 143.053(g)

CSC or HE may only suspend 
or dismiss an officer for 

violation of civil service rules 
and only after a finding of the 
truth of the specific charges 

against the officer.

-Was that discipline 
appropriate?

©Lynn, Ross & Gannaway, LLP 2018 30
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THE PROCESS §143.053

 City has the burden of proving the charges by a preponderance of 
the evidence, which means a fact is more likely than not to have 
occurred. (Local Rules say “substantial evidence”—but hearing 
examiners apply preponderance)

 Hearing is conducted just like a trial.

 Officer/FF has the right to be represented by counsel or a person of 
his choosing.

 Witnesses may be placed under The Rule.

 Only evidence presented at hearing may be considered. §143.010(g)

©Lynn, Ross & Gannaway, LLP 2018 31

DECISION
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THE CSC OR HEARING EXAMINER MAY, IN THE

AWARD:

Permanently 
dismiss the officer 

from the 
Department

Temporarily 
suspend the officer 

from the 
Department

Restore the officer 
to his former 

position in the 
Department

Order a reduction 
in the amount of 
suspension-now 
only to 15 days!!

The discipline can 
only be reduced, 

not increased

Award back pay, 
leave, and service 

credit in 
retirement system

©Lynn, Ross & Gannaway, LLP 2018 33

AWARD ISSUES

ISSUE:  Is an officer that is suspended without pay entitled to credit 
in the pension system for that period of time if he is not contributing 
to the pension system?
TMRS is based only on $ and years of service

 No authority to award attorney’s fees to prevailing party or costs.

 MAY NOT substitute a demotion for an indefinite suspension.
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OFFSET OF BACK PAY

OWED

 Question:  Does §143.053(f) 
permit a city to an off-set for 
wages earned by the officer 
during the period of 
suspension?

 Answer:  Yes.  

City of Temple v. Taylor

©Lynn, Ross & Gannaway, LLP 2018 35

OFFSET OF BACK PAY OWED

(CONT’D)

• Question: What if the officer did not
seek other sources of income? General
employment law principles require the
employee to use reasonable diligence to
mitigate his damages, so what should the
remedy be?

• Do you have a Local Rule requiring that?

©Lynn, Ross & Gannaway, LLP 2018 36
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WHAT IF WE DON’T LIKE

THE DECISION?

©Lynn, Ross & Gannaway, LLP 2018 37

APPEALS OF CSC DECISIONS

• § 143.015(a): Officer must file suit within 10 calendar
days of the date of the final Commission decision being
challenged calculated from

• (1) date the Commission decision is sent to the officer by
certified mail or;

• (2) is personally received by the officer of his designee.

• City can’t appeal a Commission decision.
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APPEAL OF HEARING EXAMINER DECISIONS

 Section 143.057(j):

“A district court may hear an appeal of a hearing
examiner's award only on the grounds that the arbitration
panel was without jurisdiction or exceeded its jurisdiction
or that the order was procured by fraud, collusion, or
other unlawful means. An appeal must be brought in the
district court having jurisdiction in the municipality in
which the fire or police department is located.”

 What if city straddles two counties?

 What is exceeding jurisdiction?

©Lynn, Ross & Gannaway, LLP 2018 39

WHAT ABOUT

SPECIFIC ISSUES?
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WHAT DOES THE TEXAS GOVERNMENT CODE SAY?

Chapter 614 – Subchapter B
Complaints against Peace Officers and Firefighters

§ 614.021.  APPLICABILITY OF SUBCHAPTER.  
(a) . . . this subchapter applies only to a complaint against:

. . (2)  a fire fighter who is employed by this state or a political subdivision of this state;
(3)  a peace officer under Article 2.12, Code of Criminal Procedure, or other law who is appointed or 
employed by a political subdivision of this state; 

§614.022 - Complaint must be in writing and signed by the person making the complaint
§614.023 - (a) Copy of the signed complaint must be given

to employee within a reasonable time 
(b) Disciplinary action may not be taken unless a copy of signed complaint is given to employee.
(c) Employee may not be terminated unless:

(1)  Complaint is investigated; and
(2)  Evidence to prove allegation of misconduct.

©Lynn, Ross & Gannaway, LLP 2018 41

SECTIONS 614.021-.023 REMINDERS

1

Prepare signed 
written complaint 

for every 
investigation—both 

internally and 
externally 
generated.

2

Make sure that an 
investigation is 

conducted every 
time, even if it 

appears that there 
aren’t many 

disputed facts.

3

Always interview 
the employee 
face-to-face 

before discipline 
is rendered.

4

If additional 
misconduct is 

discovered during the 
investigation, a 
separate signed, 

written complaint must 
be generated and 

served upon the officer 
or fire fighter.
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MOST COMMON LEGAL CHALLENGES/
ARGUMENTS ON APPEAL

 Suspension letter factually insufficient

 Acts complained of occurred outside the 180

 Evidence does not support the charges

 Disparate treatment:  disproportionate treatment for similar or 
worse acts.

 Failure to receive §614.021-.023 Notice

VIP: address with witnesses during case preparation

©Lynn, Ross & Gannaway, LLP 2018 43

MICHAEL MORTON ACT/BRADY

• Michael Morton Act 

• Code of Criminal Procedure Article 39.14 (h) & (k) 

• Requires the state to disclose to the defendant any exculpatory, 
impeachment, or mitigating document, item, or information in the 
possession, custody, or control of the state (including law 
enforcement records) that tends to negate the guilt of the defendant 
or would tend to reduce the punishment for the offense charged.

• No requirement (unlike Brady) that information be “material”

• WIDE OPEN
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PROSECUTORS ARE MAKING POLICIES

• Impact your operations

• Shifting responsibilities to LEOs to Notify

• But, what do they want to know?

• Tarrant

• Dallas

• Harris
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BRADY/MICHAEL MORTON ACT –
NON-DISCIPLINARY TERMINATION

Hoskins v. City of Georgetown 

• Hoskins indefinitely suspended by Police Chief after allegations of 
untruthfulness

• Hearing examiner reinstated 

• Chief receives letter for Williamson County Attorney and District Attorney 
stating they would refuse to accept any cases the officer filed

• Chief concluded officer could not fulfill essential job function of a police 
officer --- testifying in court proceedings

• Trial court ruled for City

• Saga continues
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HIRING/DISCOVERY

• Civil Service—consider adding a disqualifier:

• "An applicant may not be certified for a beginning position
with the _____ Police Department if he or she has been
rejected as a witness by a criminal prosecutor for Brady
violations and/or being placed on a Brady Disclosure list."

• Can add a question or questions about prior inclusion on a Brady 
list as part of background

• Must include in job description the ability to provide credible 
testimony
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Due 
Process
• Loudermill 

Hearings
• Defamation 

and Name 
Clearing 
Rights

Compelled 
Statements
• Garrity 

Warnings

Limits on 
Appeal 
Rights
• Negotiation 

during Meet 
and Confer
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QUESTIONS?
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THIS IS NOT LEGAL ADVICE. PLEASE CONTACT YOUR LABOR AND EMPLOYMENT 
ATTORNEY REGARDING YOUR SITUATION

©Lynn, Ross & Gannaway, LLP 2018 50


